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March 6, 2006
2005 Assembly Bill 1074

_ . Good mommg, Senator Kapanke and committee members My name is }Z)anlci A _
i Rottler I a:m the managmg paxtner of Habush Habush & Rottwr m Madison, WI I serve as.' S
the President of the Wxsconsm Academy of Trial Lawyers (WATL) On behalf of WATL, |
thank you for the opportumty to appear to testify today against AB 1074 further hrmtmg

contmgency fees to attomeys handhng medical malpractice cases

Trial iawyers ensure access to the civil Ju_stice system for the powerless in America-—

working families, individual workers, and consumers who often lack the resources to take

their grievances to court.

Trial lawyers play a valuable role in protecting the rights of American families. They
champion the cause of those who deserve redress for injury to person or property; they
promote the public good through their efforts to secure safer products, a safe workplace, a
clean environment and quality health care; they uphold the rule of law and protect the rights
of the accused; and they preserve the constitutional right to trial by jury and seek justice for
all.



Tnai iawyers who represent mjured consumers in personai injury cases geﬂerally do
not charge an hourly rate. They earn a percentage of thezr clients’ compensatxon rangmg
from no compensatlon e 1:f the case is Iost or taken on a pro bono basis generaﬂy to one-
third This is lﬁmwn as the contingency fee. The contmgency fee assures that anybody, no

matter how nch or poor can afford a lawyer

“Key to Catlrt Access > The contmgency fee system provides mjured censumers
who could not othermse afford Iegal representaﬁon with access to the courts. ’{hey provade
thousand of Wlsconsm cmzens the ¢ keys to the oourﬂ:muse” each year. Average people do
nnt have the money te hxre a 1awyer 01' ﬁnance a laWSUIt unlike thmr corporate adversaries. It
o isa system that allows m_]w:ed consumers *to find attomeys to: take on the biggest corporatlons

_ and 1nstitut10ns 1n the countxy

| The contmgency fee system means Iawyers lei look careﬁlily at the merits of a case
before taking it be_causg th_ey will not get pa:d if they lose. A fnal lawyer will investigate a
case, conduct research, mtervwws and depositions and work long hours preparing the facts for
trial. Typically, a trial _Iawyet will invest hundreds of hours on a client’s case, this is
especially true in medical ﬁlaipractice cases where liability is rarely conceded and numerous

- expex’t thnesses are used to prove thc case

Contmgency fees are typlcally moderate and fair In a careﬁﬂiy~deszgncd
systematlc study of contmgency practxces in this country, Professor Herbert M. Kritzer found
that "a contmgcncy fee of 33% was by far the most common accountmg for 92% of those
cases. Fwe perccnt of the i cases calied for fees of 25% or Iess, 2% spe(nﬁed fees around 30%,
and only 1% spec:iﬁed fees exceeded 33%." Kntzer “The Wages Of Risk: The Returns Of
Contingency Fee Legal Practice,” 47 DePaul L. Rev. 267 (Winter 1998).

In Wisconsin, a contingency fee agreement must be in writing and is agreed upon even
before the lawyer starts the case. Wisconsin already has a limit on attorney fees in medical
malpractice cases. Current law provides that attorneys receive 1/3 of the first $1,000,000
recovered; twenty-five percent of the first $1,000,000 recovered if liability is stipulated within
180 days after the date of filing of the original complaint and not later than 60 days before the
first day of trial; and twenty percent of any amount in excess of $1,000,000 recovered. What

reasons are there to further reduce contingency fees in medical malpractice cases?



Further, this is a one-Si&éd’ attack. No one is discuss’ing the huge défense costs that
add to the cost of malpractice insurance. The current proposal is based on contingency fee
rates in California. The Foundauon for Taxpayer and Consumer Rights has shown in
Cahfom;a that malpractlce caps result ina smaller fractxon of prermums being used to
pay claims and a ‘higher percentage devoted to insurer proﬁt and insurance defense
lawyers _ _

» During the first twelve years of Cahforma s maipractace law, insurers used 68.6% of
doctors’ premium to pay for proﬁt overhead and defense costs; only thirty-one cents
of every premium dollar actualbz paid mjured victims’ clazms

. Cahforma msurers now spend approxzmate}y 35% of every premxum doilar ﬁghtmg

claxms w}mc the natwnai average is 21%

In Wisconsm, look at what the medlcai maipractlce insurance mdustry Spends on
victims versus defense costs, overhead and profits. Take the Physician Insurance Company of
Wisconsin (PIC), the largest malpractice insurance company. In 2004, PIC reported to the
Office of the Comm1551oner of Insurance a loss ratio of 32of their premiums earned in
Wisconsin. They reported takmg in over $39.7 million in direct premiums eamned and paying
out $12. 6 million i in direct 1osses That means the remazmng money is avallable for defense
:.cests, everhead and proﬁt What has thxs meant to PIC‘? PIC began 20 years ago by the
| Wisconsm Medical Society and other health care pr0v1ders It began by raising just over $4
million in stock equity. Now, PIC has grown to $277 million in assets. The reported sale to
Pro-Assurance for $5,000 a share could ‘generate over $100 million to shareholders, most

Wlsconsm health care provxders That is an investment increase of 2500 percent.

In addition, in every malpractice case filed in Wisconsin, there are generally at least
two sets of defense lawyers. They each hire experts, file motions and participate in all cases.
This added expense has meant the Fund now hires separate counsel on all claims and incurs a
loss expense on claims with no Fund indemnity payments. This has meant that the Fund is

spending more money defending claims than ever.

The Legislature appears willing to allow the defense to spend whatever it takes to win,
but wants to restrict what injured patients can agree to pay their attorney. This certainly flies

in the face of a free market system. We urge Legislators to oppose this unfair proposal.






| WISCONSIN
STATE BAR of | EXPERT ADVISERS.
- WIiSCONSIN®, SERVING YOU. g

To:  Members, Senate Committee on Agriculture and Insurance
From: _Stai;s_" Bar of Wisconsin b

Re: . Positién--S_tétemc:nt_s on "AB 1_(}’72 - co_l_i_ater-ai source rule, AB 1073 — caps on
~ noneconomic damages and AB 1074 — caps on attorney fees.

The State Bar of Wisconsin through its Board of Governors requests that you vete against
Assembly Bill 1072 — collateral source rule, Assembly Bill 1073 — caps on noneconomic
damages and Assembly Bill 1074 - caps on attorney fees. We again express disappointment that
these proposals were rushed through the legislative process with little to no input from the

Cpublic o o

“AB 1072 — (Collateral Source Rule) The State Bar of Wisconsin supports the collateral source
rule which bars reduction of awards by payments from collateral sources that do not have
subrogation rights. The fact that payments are received from a collateral source is irreievant in
the determination of negligence or the amount of damages. The responsibility of a tort-feasor to
pay damages caused should not be lessened by the victim’s prudence in planning for
contingencies. o
AB1073 ~(Caps) The State Bar of Wisconsin generally opposes legislatively set limits on non-
economic damages. The Bar believes that caps on non-economic damages run counter t the
right of obtaining justice “completely and without denial.” Such caps set in place an arbitrary

- pretrial limit when those decisions are best decided by a jury and a court of law. In addition,
. caps on non-economic damages place an unnecessary hardship on the most seriously injured.

Statutory caps are inconsistent with the nature of non-economic damages which are more
difficult to quantify.

AB'1074 — (Contingent Fees) ~ Attorney fees are a matter of contract subject to judicial review:
and control; they should not be regulated by the Legislature. Furthermore, limits on contingent
fees may adversely affect the ability of an impecunious victim to get representation to prosecute .
a claim. For many, the contingent fee is the key to the courthouse door. '

If you have any additional questions, please contact State Bar of Wisconsin Public Affairs
Director Lisa Roys at 609.250.6128 or lroys@wisbar.org.
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